Yokohama, Japan 
21 January 1948 


UNITED STATES OF AMERICA VS MASANOBU NARIEAWA 

^ J 3 9 

Review of thej Staff Judge Advo.cate 


« 


1. The attached, record of trial of Masanobu Narikawa at Yokohama, 
Japan from 24 February 1947 to 11 March 1947, by a Military Commission 
appointed by paragraph 1, Special Orders Fo. 39. Headquarters Eighth 
Army, United States Army, dated 1* February 194-7, having been referred 
to the Staff Judge Advocate, this review thereof is submitted to the 
. Commanding General. 


Personal Data Concerning Accused 


\ 


HAKE: Masanobu Narikawa 
AGE: Not shown 
RESIDENCE: Not shown 
MARITAL STATUS: Not shown 
RELATIVES: Not shown 
EDUCATION: Not shown 
MILITARY CAREER: Not shown 
CLEMENCY RECOMMENDED 3Y COMMISSION: 


DATE OF CONFINEMENT: 26 February 1946 
DATE OF ARRAIGNMENT; 24 February 1947 
PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 24 February'1947 
to 11 March 1947 

DATE OF SENTENCE; 11 March 1947 
SENTENCE: CHL for forty (4o) years. 

No 




2. Synopsis of Charges, Pleas, Findings, Legal Sufficiency and 
Sentence: 

Legally 

Charge and Specifications Pleas Findings Sustained 

Charge: Between 10 November 1944 NO G Yes 

and 1 March 1948, accused did vio- * 

late the Laws and Customs of War. 

Sp 1 : Between 10 November 1944 
and 30 December 1944, accused did 
willfully and unlawfully mistreat 
Morris E, Denton, an American PW, 
by beating him with a club and 
forcing him to stand outside in 
the winter vreather for several 
hours. 


NG Guilty, Yes 

except the words, "30 Dec¬ 
ember 1944" 'substituting 
therefor the words "1 March 
1948 "; of the substituted 
words, Guilty. 


Sp 2; Between 10 November 1944 
and 1 March 1948, accused did 
willfully and unlawfully mistreat 
and torture Morris K. Denton, an 
American PW, by beating-him with 
a rifle and stick, by kicking him, 
and by forcing him to stand exposed 
to the winter weather for about two 
hours, while holding an iron rail. 


NG Guilty, Yes 

except the words, "iron 
rail", substituting there¬ 
for the irord "object", of 
the substituted word, Guilty, 
of the excepted words, Not 
Guilty. 


Sp 3: In the month of February NG 
1948, accused did willfully and un¬ 
lawfully mistreat Morris E. Denton, 
an American P'V, by beating him with 
his hands and fists. 

Sp 4: On or about 13 January 1948, NG 
accused did willfully and unlawfully 
mistreat itfillis Dixon, an American 
PW, by brutally boating him with a 


G Yes 


Stricken 
(R. 246) 



rifle. 



1) F ar-iblawa. C a s J # 68 ) 
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Sp 5;' Between 1, Jan-45 .& 1 Mar 45 
accused did. willfully ->and unlaw¬ 
fully mistreat. .Willis. Dixon, an 
American PW, by brutally...beating • 
dim ?i th a rifle. " 

Add-.: Sj>•At divers times between 
10 'rJbV.cln.bbr 1944 and 1 Marbh-1945, 
accueod ; did; wi 11 fully and uniaw- 
fully'Vnistreat, torture, abuse and 
beat‘Sergeant Edward Perry, Private 
Janos Karris, and numerous other 
American, and Allied' FW's. 



Guilty, 

except the words, ’’and 
numerous other "and "and 
Allied". (FI. 246,284,285, 
289) 


Add. Charge: At the times -end NG 

places set. forth in. the specifica¬ 
tions. hereto a't.ta.chod, accu-s-ed did 
violate the Laws and Customs-, of. War. 

Sp If Between 1 April 1945- and NG 
1 September 1945, accused' did will¬ 
fully and unlawfully mistreat and 
torture Royal Artcllcry Gunner 
Jimmy Smith, a British PW, by strik¬ 
ing him on 'the head with- a- rifle, by 
knocking him .dawn,, by striking .and 
kicking; him in the free endJon the 
body, ..and by,.othoi wis© abusing' liim. 

Sp 2: 'In or about the month of NG 

August 1945,.accused did willfully 
end unlavifuliy mi sir oa t and torture 
Private Gordon Clerk, a .Canadian PW, • 
by hi-ttlhg him in the 'face repeatedly, 
thereby -loosening all his teeth ;nd 
cutting his'mouth, and by otherwise 
abusing him. 


Sp 3: In or about the spring of 
1945, -accused did willfully and 
unlawfully mistreat and abuse 
Privato Joke-ph Podo'sky, a' C<-nadian 
PW, by bcatitig and otherwise abus¬ 
ing him. 

Sp 4: , -At diyord.. times between 1 
April 1945 and 1 September 1945, 
accused,did willfully and unlaw¬ 
fully beat, mistreat, torture and 
abuse numerous American and 'Allied- 
PW ' s.. 


S brioken 
(R. 246) 


Sentence Imposed: 


To be confined.at hard labor for a period of forty 
(10) years.. - . 


Maxiikum. Legal PunishmOnt: Death. 


3. Summary of the Evidence:. 


a. For the. .Prosecution: 


As to Specificat ion I : Between 10 November 1944 and 
1 March 1945, accused boat and 'struck Morris K. Denton, a prison-,r 
of war, with his rifle. Sergeant Davis testified that Denton, while 
marching to work, stepped out pf .line to tip his shoe and accused 
shove 1 - him back into -line. C-n arrival.at the dock whore the pri¬ 
soners worked, accused shoyo'd Dinton .put of ranks with his rifle end 
beat' him, then changed to a club uricT continued beating Dm ton for 


C 2 , t'Narikavia 
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about thirty minutes (R. 
lC-1, 107, 108, 109, 153; Ex. 1, 2, 3, 4) 





£34 48,. 49, 59, 69, 76, 


As to Specification 2 : Between 10 November 1944 and 
1 ‘“arch 1945, accused struck prisoner of war Denton over the head 
’ith a rifle and forced him to strip to the waist. He then beat 
him with a club and forced him to stand out in the cold weather 
holding'an object, either a wood or iron tie, in his hands up over 
his head for about two hours (R, 40, 41, 42, 69, 76, 79, 104, 105, 
107, 109, 153). 


As to Specification 3 : Major Galbraith, who was'the 
prisoner of war camp commander, stated in his affidavit (Ex. 2) that 
he personally saw accused boat Denton, an American prisoner of war, 
with his fists and he intervened. Major Galbraith loarnod from the 
other prisoners of two former beatings from which Denton suffered 
cuts and bruisos about the•head* bruises on tho body and injured back 
(Ex. 1, 2-/3, 4; R. 23, 24, 27, 153). 


As to Specification 4 : Stricken (R. 246). 

As to Specification 5 : Some time between January and 
March, 1945, accused beat and struck prisoner of wap Dixon over the 
head with his rifle, severely cutting his car and head. This beat¬ 
ing lasted for about one hour (R. 46, 48, 49, 111, 112, 154; Ex.5). 

As .to tho Additional Specification of tho Charge : 
Sergeants Davis and Glorc identified tho'" accused ('R. 37-103)7 Davis 
testified that ho had boon acquainted with Sergeant Perry while 
confined -°t the prise nor of war camp (R. 43, 44, 45, 113) and observ¬ 
ed and discussed with him tho boating he received from accused. Davis 
stated that accused struck Parry over tho head with his rifle. Davis 
also know Sergeant Clorc, Sergeant Clorc stated that ’ o personally 
saw the accused strike Perry with Me rifle (R. 113). Clorc testified 
that prior to accused striking Perry, he and Harris had also been 
struck by accused with his rifle (h. 11a); accused pushed tho rifle 
into his ribs, breaking thre„ ribs, and knocked him down, then struck 
Harris a couple of bl -us (R. 114; Ex» 0). 


, As- to Specification 1, Additional Charge : Be two on the 

dates of 1 April and 1 September lei’s, accused observed a British 
prisoner of war named Smith not marching at attention on entering 
the factory whor : the POW detail was working. When the group halted, 
accused ordered Smith •-•ut in fr -ut of the work party and struck him 
several times in the face with ’ is fists; then ho t.-ok his rifle butt 
and struck him over tho head, knocking kin to the ground, and kicked 
and stomped .n his body many tine a until Smith, became helpless. He 
was assisted t;> the factory kitchen and was unable to work tho rest 
of the day (Ex. 9, 10, 11, 12, 13, 14). 


As t,; Spocificati: n 2, Additional Charge ; During the 
month of August 1945, •-r about one week or so before the end of the 
war, accused struck and beat Gc<rd- n Clark a Canadian POW, in the mouth 
with his fist, loosening his teeth and seriously cutting the inside 
of his mouth (Ex. 13, la). 

As to Specification 5, Additional Charge ; During the 
spring of 1945, yocuse.l, while ‘guarding prisoners of war at the docks, 
observed Fodosky, a Canadian POW, t king 3<bno beans. He forced him 
to strip to the waist and struck 1 ir.s s-n.v tM back seventeen times 
and eight times across his chest with a. web bolt (Ex. 14). 


(R. 246). 

b. 


As b.. .Spocificati .-n 4, Adiltl.nal Charge : Stricken 
For the D*of..nso: 


Accuse d 


-- Ac CUE 

offered sl 


o d d id- nm-t- be-sti'-fyMn 

^.fPV“‘3y"NrTxvnoaw5’~C"a sc #68) 


i: 

no 


' wn 
live 


behalf as a witness. 
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Tnijiro iCu'rani&hi, camp eonnander of - ?0V Camp T • na.gawa 
from'— 1 , ust -li'45 to 5 February 1345,; identified the accused and stat¬ 
ed that accused was-a- civilian guard employed by the a my and under 
iiib CO — OLiisi 1 U L„ ^ J.V « iio 8)* -ale recalled the Denton incident and the con¬ 
ference held regardin' same, ?1Y" Denton was authorized and permitted 
by hint to go to the hospital for treatment and was left in the hos¬ 
pital to recuperate (D, 250")The Witness testified as to the in¬ 
cident of ?j\ Dixon, which occurred after the Denton incident. - TT is 
investigation disclosed that accused pushed I?Ison with a rifle, end 
•’‘..do seemed as. though accused hit Dixon with the rifle*' (P, 261). TJ e 
anew of only she beating of Denton and Dixon (P. 263). 0 cross-ex¬ 

amination -and -examination by the C issior. he stated he was not 
informed us to the other boatinns by accused. 




. ?. osoeution and Defense stipulated that eight*'--six (86). 

affidavits made by prisoners of war in Camp leyane as to the various 
atrocities committed upon other prisoners of war at said cam did not 
mention the name of che accusal- and agreed that the stimulation be 
considered evidence ii behalf of accused ( 1:. (?). 


if ense 


Exhibit h is t 
cam ax.d road. 


penciled diagram showin- the 
? ciled scuores indicate the 


place uher. 


) onton 


.msu 


d out of formatioi.. 


Exhibit B conpri; 


tho\ typewritten notes' node by 


s-r^eunt Davie,, as to accused's various alleged off an so s prior to 
trial after he arrival in. Toicyo. 

Exhibits C, D, tl, F, and C are extroots from, affidavits 
of former prisoners of war who described -'Canny rand*' as being; a 
1 ui.es e named "i.erito'’. They do not name the accused, who was also 
x.u.onn and called -'Gammy E... u-'« 


udih?.,. 0 X’t 


Irre pul.'.ritisi 




to the pri-indl charge and specificatioi m: 


(1) There are no errors or irregularities which in¬ 
jurious!; afiect any substantial rights of the accused as to the 
original charge and specifications. The trial was held without 
..-rtiulity, and adequate opportunity was -iver the accused, to pre¬ 
sent any matters in his defense that he might ‘ desire. Accu 


<f, n fl 


Vv\3 ! 


. big' r, 

■a;-; m 


pres 


l u e ... 


by counsel; the accu: 


fully cooperated in hir. de- 


• . (s) There has been no cue. tier r-'iso" 1 in the record 

that -was not loci led- by the Commission neon the hear in- of the cvi. 
dance- pr^-entod. h;o-ttirh 'od the members of -the Ct mirm ion pre¬ 
sent" at the tii.mytho findings were er.ivsl .it an 1 the serter.ee in- 
.•o sod , cor cun cl. in t'r: r. nu.lt. ‘ 


(-.) The various object io: i or ’ -“otiers mad; 

*trisl ware ruled upon by the law harbor of the Comissio! 
r-lix._- carrot be s~id to be prejudicial to tho ri ’..ts o i 
T -ere is -uff rci-ont la ml evidence in tho record of trial which in 


durir ^ tho 
-■•-•I his 
the accusod. 


of the Coir .i: 


lo:: 


The 


itself supports the findii 

poll in j evidence of., guilt properly in evidence, which., i 
quantify and quality as practically to compel ir. the :ii 
-ciei tious and reasonable men tho fii.di; s of -uilt 
irregularities. eppnnin., ir. die record of triel are 
prejudicial to the accused, 1 There,appour to- be no mitigating cir 
cun-tdixCo- auv.- no justification, for tho_ crjirres co 
accused y.. ‘x, e — 3, it), Is, 1 -■ a., r 3 , ^ 1, ‘6, X 7 , 

.1.0, 1 V / j (-J i y Ctt'.JUi | i J O • j J 237 , 246) . 


ir, view of the con- 
of shell 
s of co.: - 
errors or 


ittad by the 
136 „ 173, 174, 


(4) Hearsay uni opir. ion evidence vie re objected to in 
rverul m.-tances throughout the trial, 11 t..^sc objections wore 

■ ( ..i. ,.'E .ri,^®gCasa..,^o3) 
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properly overruled since such evidence may be admitted under para¬ 
graph 5 (d) (1), SCAP Regulations Governing Trials of Accused War 
Criminals, 5 December 1945, provided only that it be relevant and 
of'some probative value. The regulations cited are legal and con- 
f-rm to the established practice in trials by Military Commissions 
(Application of Yanashita, 66 S. Ct. 342; and Ex Par .to Quirin 317 
U. S..1.. 63 S. Ct. 2: Fairnan, Th.c Lav/ of Martial Rule 276, 277). 

(5) Tire various objections raised and the alleged 
errors complained of by the defense counsel in his well prepared 
notion and brief, and the legal questions propounded and analyzed 
fully therein have been carefully considered. In view of the 

foregoing citation and the o b tabl.tsb&drules of procedure and practices 
provided by SCAP regulations for trials before Military Commissions, 
however, the alleged errors except those covered in this review can¬ 
not be considered prejudicial tc the substantial rights of the ac- 

0 U so d . 

(6) The admission into evidence of affidavits by former 
prisoners of war v/ha wore interned during accused's assignment as 

a guard were objected to by the. defense. Such evidence is expressly 
admissible under paragraph 5(d)(1)(c),.SCAP Regulations Governing 
the Trials of Accused 'war Criminals, 5 December 1946, This portion 
of SCAP Regulations is legal and conforms with the established prac¬ 
tice in trials by Military C remissions; Application of Yanashita, 

66 S. Ct. 340: Ex Parte Quirin, 317 U.S. 1; 63 S, Ct. 2: Fairnan, 

The Law of martial Rule 276-277. It is natural for American counsel 
t- object tc this f. rn of evilonce. However, one must remember that 
in our war crimes c,.. missions wo rro net trying American citizens. 

Our citizens are tried in • ur c.urts by rules •.f evidence that are 
peculiar to the desires and demands ..f our own people. Our system is 
but one of many onplcyed by other nati ns of the world. Wo Americans, 
like the jury system. Some other nations, notably Japan, Gv not 
favor it. Certain rules of ur evidence arc in direct conflict with 
those of other countries. When ->nv considers tin many systems em¬ 
ployed throughout the. world w 1 ich p*. ...gales have created to arrive at 
justice, ib is net logical to c .nelude- that, unless an accused Is • 
tried by the rules followed in our country, ho will net receive* a 
fair trial. Furthermore, >ur commissi ns have juris.diction to try 
war criminals who huv c--mmitted crimes, not only against American 
prisoners :f war but els * apjrinst prisoners f ..ur Allied nations. 
Under the international scope . f their jusrisdiction and, in some 
instances, the varied na ti .nr.litia j f t v '-. members of the commission, 
to bind then by ■ ur rules of evidence would be unfair and illogical. 
Especially does " Japanes. aceus- 1 receive a f«ir trial when tried by 
the rules of our c nnissi'n, when they are c •ntrs.stod with the rules 
"P the Japanese judicial system. In Japan counsel can do very little 
for Ms client . uring trial. An accused is f reed t. str.nl facing 
the court tc bo interrogated by it. In practic.-, following t’ is his 
c-..unsol nay ..nly ask suppl..mental questions. Ike Japanese rules do 
not afford him the p.r t. cti m that cur rules do. Therefore the 
defense object! ns t. the admission f affidavits to support the ori¬ 
ginal charge and specificatio-ns, were properly .verruled. 

(7) -Th, various anti .ns t > strike the specifications 
were base! upon the lack of clarity in 1 .scribing the incidents with 
which the accused was charged. They were obviously sufficient to 
apprise the accused f the acts charged, and.t. permit the defense 
te adoquatly prepare for* trial, as ti record indie "tod wqs done (R. 

6 ,. 237, 246, 197, 201) . 


(8) The defence raised the qu sti*-n of jurisdicti n; 
Military C- unis,si'ns , like • iilitary c urts in .uir Fe h.rnl system, 
arc courts of strictly Unite ’ juris h'.cti-*n. Their p wars are only 
such as are c nforr ''by statute (10 USCA 1473, 1403; Cole vs. Blank¬ 
enship, 30 F. 2,1. 211). Military Cio.inissi ns appointed to try war 



PURL: https://wwwdegal-tools.org/doc/ 





criminals arc organized''eulad 


under f'C'Y? authority, 


therefore it is. needless to repeat in this review the 'military 
authority and the negotiations between the United ftates and the 
various Allied Powers as to the- formation of the Comissions now 


war criminals (I , 


197 ). 


specification 1 of the original charge alleges the 
lug. between 10 Foveraber 194-4 and 50 December 1)44";■ 


oixease as '"occurring, oeuween 10 roverxoer 1944 and 50 December 1944";• 
due Comission without any amendment of the specification as to date, 
excepted the date "30 December 1944'* and substituted the date "1 
Larch 1945'*, and found accused Fot Guilty of the excepted date but 
guilty of the. substituted date-. This substitution of dates include 
a tiue not covered in the original specification. 

There is sufficient evidence in the record that the 
beating a 11aged in the specification Whs administered by the accused, 
and that the vietin was Denton. The evidence shows that it'happened 
around Christmas 1944, or in the early part of 1945. The victim 
stated in his affidavit that it was around April 1945. There can be 
no doubt but that the accused did beat Denton sonetime during this 
period, and that he repeated the offense on three different occasions, 
From reading the evidence submitted, there should exist no doubt out 
that the accused was sufficiently advised as to the separate offenses 
charged, although the dates nay have been erroneously or imperfectly 
stated. This in itself did not mislead the accused to such on ex¬ 
tent that the information .ivs: as to the tine precluded him from 
preparing'his defense, from the lapse of tine intervonirr from the 
date of the offense until it was again 'called to the attention of the 
witnesses^ and considering the effort that one does make' to tr ,r and 
forget such unple.. sar.t incidents, and the efforts a person exerts 
• to rehabilitate one's self by readjustment to a more peaceful mental 
attitude, it is reasonable to discern how easily or? forgets the dates 
of such happenings that -.have actually occurred. However the incident 
itself does reappear in cinh mind, regardless, of the conflict in 
dates, there can be no doubt but that the accused committed each of 
•the separate offenses. The omission or imperfect statement-of.the 
date of an offence is aided or cured by verdict, unless it is an 
essential element of the crime charged (42 C.J.f. p. 1347). It 
follows that the defense objection should be denied and the finding 
of the commission approved. (D. id, 33, 104, 153; Ex. 1, p 2; 2, p 3; 
0; 4,- p 5). 

b. ns to she Additional charge and specifications: 


(1) The defense objected to the filing of the additional 
■'charge and specifications (A. 197-201), The record discloses that 
counsel for unfe^s-- was notified 57 UVoruary 1947 that an additional 
charge and specifications would be filed subject to the approval of 
tnu Co:missio/*; a rough draft of oho one was giver, to she dofer.se. 

The oriel was then m progress four lays. Counsel stated the defense 
would be ready to _aqt the issue (A. 174). The Commission permitted 
the prosecution to file the seme over the objections of bile defense 
ub. 199-201). The looter order from i CA? referring the addition:.1 - 
charge and specif lea tions to the Commission wa s dated 27 faruary 1947, 
and by first indorsement of Headquarters Ti-’uth Army, dated 28 Feb¬ 
ruary 1947. The Commission after overruling the defense motion as 
to' jurisdiction,, and living poiviitted the filin- of the sane, inquired 
of the defense if it v:n-. prepared for trial or demanded further-tine 
to plead, at which time it. c-nour.cod that it was ready to plead, and 
objected to 'jurisdiction of tho Co: mission ( r , 101). Under i C\° 
rules of trial procedure the accused is entitled to a copy." of the- 
charges prior to trial, Th^ objoction-which appears in counsel's r.o - 
'tioi. and brief as to the necessity of again swonrin" the Cr: .mis s.ior 
ji.d jiving the accused she rights to challenge conrot b6 overlooked . 
it was indeed a- fatal oarer, , a- voids th.- findings of the a-’-’itionnl 


rih ay:a Co : 


rv , , rffcEi 'c&t/:, , ■ / 

d'. - ; fa i i i I V.. l L.. - 


;6Q.) . 
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■i 


- -G a 2 nd specifications. Ti.o Co: mission hod not been properly- 
-worn to try the nattor involved ir- fho additional charge,and sneci- 
rications. The additional.-ch.ar.go and specifications ware not a 
part of the original case. It is considered that under the estab- 
I i-hep rules of procedure and -practice provided by LCV 3 regulations 
j-or trials before nil it or*" commissions it was necessar-" - to reorganize 
court ror the trial of the additional char-os against the -accused 


(I.CL 1-128, par 62, p 48). 


;f ore' the 


if r r. 


oiio .-^eciric offen 
jrop^rly li:: ve bo ji: 


before tiio: 
u *1 oi,i*- o 1 v 0 e 
-.j’tar they 


(2) Vir.throp states: 
court . By those words the nerib 
offenses alleged agains 

avised by havinn h 
toforo indicated. 


c-c ., 'the ratter now 


n, as nor 
to pa^-S 
have oi 


t the acc 

d the charges 
Loreov 


upon the 'particular char-zo 


ryage to pass upon 
ed. of which they will 
ead or laid 
r, ha vine; thus bound 


H 


.li. 


or 


.pec if l cation; 


pre 

maorn, legally ortertain 


3 TO -CIO 


sorted, th 
now or »ac 


nnnot, 


'del it i oral' 


lortii furtner 


a.lenses must be made the subject of a separate trie 
court, or be referred, for trial ~to a saaar^r~court~ 


in-gs before the 
re-or ionized, a 


on; ir:a 1 
iu reswor: 


T by the 

tTnT 


fuca new 


aue 


(Vi.-.throp r s Lilitary Law 
nepimt, ICssO, p aoaj 1.Oil 


court may be discontinued 
. to try all the charges 
aj..ivL Precedents, 2nd iw., vole, i anc 2 
per 62, g 48.) (underscoring supplied). 


or 

and th 
old and newT 
VoIs. 1 and 


proceed- 

court be 

r?- 


cn 


(2). Ths administration o 
before one cojHu.eucoja.eiit of she trial is os 
fdr 1-3 Op .itty C-on, 544) and the record 
was administered (3 Op ..n.cy G-.„, 207). It 


oath to each member 
ential (Dig JAG, 3 16, 
must show that the oath 
is also essential that 
the oath be tuner, n. e\v by the members and the prosecutor before 
entering upon the trial of each echo, ever, though the court is 
composed, for every c.n.e, of the sane members (3 Op Atty ran, 460-5 
6. 1., p 354 note 66) (6 ChI. pj6, p 453). 


Lack of juris 
prussly of by implication 
or. jurisdiction. cannot be. 
Dp .wty Gen 137). hcyar-11 
cannot be required to unfa 
judgment of conviction if 
lacheu jurisdiction (In he 
forte Parks (1876) 93 J.i. 
(T336) 83 F. 21 677) . Luc 
of the -individual as again 
diction, whether or not th 


ru 


'll. ■ 


inn 


Litional ch. 


diction can never be waived either ox- 
(Y-.-r Kchron 2. Lirny-er, 36 ^ed. 2d 875) 
■*iv:jr courts by consent of parties (22 
ess however certain guilt nay bo, o.~ a 
rvo punishment for offenses under a 
the court which pronounced that judgment 
J'etsper 46 'J.f .' 176, 12 L. 2d. 104: Bx 
18, 23 L. 31, 787: Vorton v, y.-vbst 
h is our traditional concept of the ri-ht 
st the ftate, It is a question of juris, 
a Court should have been resvrorn before 
rye and specifications. ■ 


(3) By reason p-f the foregoing citations, it appears, the court was 
uot properly organized to cry the accused at the time upon the ii- 
tionul charge and specifications or.! committed ... fatal error, pre¬ 
judicial to uhe substantial rights of accused. It is therefore re- 
cjiOiaouuee that the findings to the spec if icot ions ’of the additional 
euarge and the charge be disap irovodand returned for retrial if desired 
-fb y the prosecution.^ 

5"! Opinion: • 


Tie record is legally sufficient to sustain the findings 
of tne C.mission as to the original charge and s oecificatior.s fP. 

289 ). -----*- 


for 

tile 

a ecu 
i_t.;t 
t no 
l.il s. 


b. Inc emerge ai.-l specifications Hereinafter rocomnendod 
approval of which accused was found guilty allege violations of 
.L..WS and Customs of War committed or. the dates alleged, by the 
sed who Avas an enemy national, against members of the ’Jnitod 
os ..mod Forces, at a time when a state of war existed between 
Jnitod states and its Al.fies, and Japan. Accordingly, the Con- 
ion which was a vooirtad to 


' a s appoint o d t o dieo-r—bh-e-eann” 
I p C \ " O ! p 
(p. - 7, I 

'fflii~\A(yU d- 


dieo-r—bh-e-earan'rg.!xa.d:' jurisdiction of the 

_ _— —..... «<-*■«. ( r y* ^ i v 
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“OOUbCu ana the subject natter under jLCA? Regulations, AG 000.5 
(. Doc. 45 )lL > subject: ‘'Regulations Governing the Trials of Accused 
V._r Criminals’" and amendments thereto., as established by the Supreme 
Co— asder for tile Allied .Powers. The Commission was constituted by 
proper authority and nad jurisdiction of both the accused and the 
0 Jf -L • 


c * Tuo^identification of the accused as being the person, 
.•alow: as ''Ca-jay nand'* -a mu cno.person connected with the incidents 
Cileries, and referred to in evidence .was adeauatoly proved bv seven 
((') , .vitnost.es appearing; before the &->.lission .and" fifteen (15) 
uifidavits. F •.rtnornoro, the affidavits and statements introduced 
in evidoi.ee are substantially corroborated - b’ r witnesses appearing 
before the Commission (R. 11, 37, 103, 15.3, 176, 310, 258)". 


a. T.".o record discloses that the accused was exceptionally 
represented by two a erican advisory defense counsel and a 
Japanese^lawyer of his own choice, Ths--dof on so counsel diligently 
protectee, seen ana evory loyal right of the accused throughout the 
processings, a careful scrutiny of the entire record of trial 
including the carefully prepared motion and brief filed by counsel 
xor tile accuses, foals to reveal any material error which injur¬ 
iously affected tac substantial rights of the accused as to the 
a rig in_ 1 c .largo and s esc if ic...tions or - any foiiuro to accord him a 
fair trial m -very, ro-p-ct. The evidence supports the findings, 

I:..equity w—— not — l, i——u.— m Aie —nil*. 


t o c, ... 

-no. nod jurisdiction 
a— v<a - charged. la a 
n on ——.ii ice & ion oi — 
because of the Bxitis 
.without merit. The p 
Ce-es, despite the ad 
huetes vs, (tile accus 
Rowers v;no was author 
ter.—o of G,,o Re uS ul— 
ana bn- hu4.m0nu.er a r 
war criminals. Tue a 
sections oi uiie .usri. 
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lssioi was constituted by proper authority 
over the accused and of the offenses with which 
contortion raised by the defense in its motions 
• site:.co as to accused that jurisdiction fails" 
h r.-t morality of many of the alleged victims is 
•rooscutor ii. all Class B Japanese War crimes 
ijinictrativo title of each case, viz ., The 'Jnito 
cd), is the huprome C....mandor forTKo Allied 
■iSed bv she Occupying lowers to caiscy out the 
Declaration, the J panose acceptance thereof, 
..-r.n.t with regard to the trial of suspected 
• .mao Co:runder has duly delegated to qualified 
can .waou Forces under his control the tasks of 

ions, and numbers of tho crosscution and ..defense 
so' u..i- ipo enemies carrying out tho so trials 

-r_cn:, we; of Oocupatioh does not deprive cnom' 
tprr.etional character. They arc authorized by 
11 tho Allies and even tho ComiVsions which 
tl’- comoo sod of eersoru: el furnished by the sov- 


utad by proper authority 
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by the defense in its motions 
sad that jurisdiction fails' 
any of tho alleged victims is 
lass B Japanese War crimes 
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each case, viz., The 'J:\itod 
..mandor for~t!io Allied 
^ov.'crs to cahcy out the 
esc acceptance thereof, 
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h. T ere is sufficient evil.-re- in the Picard of trial, 
including the affidavits properly received ir. evidence •b'- the Cam- 
mission, which conclusively supports the firdir s of ~uirtv end es 


IS£10" ' 
jrcy of 
was "G:; 


mission, which conclusively supports the fir dir s of ~uilty and es¬ 
tablishes the guilt of the eccusod herein for the of fur i c.c’ v.1 1 ovod ir 
the ori'in,! chary- an . specifications . TP i C • _issio" -s a trier of 
the facts, was in e. position to judge oh- suffiel jrcy of the evi- - 
dunce before it as to vh-th-r or not the accused was “G.-mny TT nr.d i! , the 
_pe.ard yho committed the _cts of violence and mistreatment’ of the icr- 
-or.s named. in the specifications of tho original ohor^o of vhich ho 
was found guilty by til,. Commission; th-r-foro it- fi;.din -r a - , based 
upon oh- testimony' of Jio seven witness >s or-sent ir, court, together 
with tho .f if tee., affidavit- of prisoners of war v ho were at -he tine 
confined nun personally know the enistiim conditions, should not be 
e.istuio-e. o,i r-vicA. i 


, comae ndu t ion a: 


. . r 1 * uori_i;-1 c.iv,ip.e and specifications against the 

aocusea -l,.egu Violation- of .,.1- Laws .of War and are fully su sorted 
oy su.ncient -viae-cu. ,i..e ^:;t,h c- of r tho; C-:missioa is leaal 
°h uACeSsivs io; t,i| ffiva offoi.sus wliircdi-. Pro en’oraced ii. that 

portion of trie fi...;-i gs ’to -be ajjgr^vedt 
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b. There ere no letters or requests 
bus filed its notion and brief herein 


’or clemency. T : e 

flense mas filed its notion and brief herein -asking for modification 
Oo. _ o-ie oontor.ee. l-.s reviewer is advised that the prosecution has 
inureitau it will not file a reply brief in this case (rjor r. ■ rinn), 


c 

of c 

emitioue1 


I* i— thorofora recommended that the findings of guilty 
v.tions 1, 2 and 3 of the additional charge and the 
charge, being void, bo dis.approvcd.and returned for retrial. 


y. it is further recommended that the findings as to spe¬ 
cifications 1, 2, 5 and5 and the additional specification of the 
original enurge be approved; that only so much of the sentence as 
provisos for confinement at hard labor for twoi.-ty-f ivo (25) years 
be approval. 

e. Xu compliance- with established policy owing to the 
length of tine tno accused ..as- spent in confix:oment prior to sontcnce, 
it is recoumenued that mno and one-haIf ( g) mouths of the cor- ' 
f ii-ojaenb at hard labor be remitted, iug-naoPrison, Toky ., Honshu, 
Ja-pau is the appropriate place of confinement. 


7. action: 


..touched hereto is a form of action 
effect the above recommendtiers should they 


designed to carry into 
mat with your approval. 


C ITT"’ r '. T 
Toyi :wer 

Judya 1 ’ , r ocate fcctior 

I coeCUi except as hereinafter stated. There is evidence in the 
Tsuda, Case Docket y 150, which tends to put. the wrongful acts 
of this accused on a par with Tsuda (whose sentence of 40 years 
was approved). However, such evidence properly introduced as 
relates to the pleadings in this case is all that can be considered 
against this accused. buch evidence justifies approval of a sen¬ 
tence of four (4) years for each conviction of the charges in 
Specification 2 (unusually brutal offenses) and the Additional 
bpecificatlon (multiple victims); two (2) years’ confinement for 
each conviction of the charges in tpecifications 1, 3, and 5 is 
appropriate; a total of eighteen (18) years’ confinement at hard 
labor is recommended. 


ALLAH E. BROWED 
Lt Col JAGD 

Arry Judge Advocate 
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